THE SDLT REGIME IN DETAIL

of the more expensive property and was paid by the person acquiring the more
expensive property.'”> This relief was not carried over into SDLT and the
general rule is that tax is charged on each leg of an exchange as a separate
transaction.

The only vestige of the stamp duty exchange relief is in paragraphs 1 and 2 of
Schedule 6A which provide relief for various exchanges involving residential
property. For the details of this relief see section 3.8.1 below.

1.9.1. Exchanges — the provisions in detail

Section 47 provides that where a land transaction is entered into by a purchaser
(alone or jointly) wholly or partly ‘in consideration of” another land transaction
being entered into by him (alone or jointly) as vendor, each transaction is taxed
as if it were distinct and separate from the other. Each purchaser must
complete a separate land transaction return for his transaction. Merely
reserving or excepting right or interests from a transfer or a lease does not turn

a sale or grant into an exchange'®.

Section 47(2) provides that a transaction is treated as entered into by the
purchaser wholly or partly in consideration of another land transaction being
entered into by him as vendor (and thus being an exchange) in any case where
an obligation to give consideration for a land transaction that a person enters
into as purchaser is met wholly or partly by way of that person entering into
another transaction as vendor. This catches the case where an exchange is
structured as a sale.

HMRC's view of the operation of the provisions is extremely wide.’** Section
47 can apply even though the parties are not identical and its application
should be considered wherever parties to a transaction each acquire interests in
or rights over land. Exchanges are always governed by section 47 even where
additional consideration other than the entering into another land transaction
is present.

192 For stamp duty purposes a transaction could often be structured as a sale of the more expensive
property for a consideration consisting of the other property plus a cash amount. Where a
transaction was properly documented as a single sale in that way, section 241 FA 1994 did not
apply and the transfer of the consideration property was chargeable only to £5 fixed duty as a
‘conveyance of any other kind’. This was because there was no ‘sale’ of the consideration property.

1% See SDLTM00270
194 See article in HMRC SDLT Technical News Issue 5 (August 2007) which is to be incorporated in

SDLTM and which gives guidance on HMRC's interpretation of ‘in consideration of” in section 45
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SCOPE OF SDLT

Although each leg of an exchange is treated as a separate land transaction by
reason of section 47(1), HMRC’s view'”® was that they were linked transactions
where the parties were ‘connected” with each other so that the values had to be
aggregated in order to ascertain the appropriate rate of SDLT". For example, if
land worth £220,000 was exchanged between connected parties for land worth
£330,000, SDLT would be due at 4% on £520,000.

Legislation was introduced in FA 2007 to provide that where an exchange of
property takes place between connected persons, the two legs are not linked
with each other for determining the rate of SDLT. The provision'” applies to
any land transaction which is part of an exchange taking place on or 19 July
2007."8 This change means that, if land worth £220,000 is exchanged between
connected parties for land worth £330,000 the two properties are treated
separately, so SDLT is due at 1% on the property worth £220,000 and 3% on the

other.

Section 47 would cover a surrender and re-grant and, in a case where the relief
provided by paragraph 16 of Schedule 17**° is not available, the transaction will
be taxed as an exchange.

The exchange provisions do not apply where an exchange or a sale and

leaseback takes place which involves certain public bodies?™.

Conversion of a lease into a commonhold unit under section 9(3)(f) of the
Commonhold and Leasehold Reform Act 2002 is not an exchange because the
lease is extinguished by operation of law - the lease is not exchanged for the
commonhold unit.*”

1.9.2. Exchanges - application of the rules to partitions>*
(Paragraph 6 Schedule 4)

In principle section 47 also covers partitions. A partition involves jointly owned
land where there is the acquisition of a chargeable interest in exchange for the
giving up of another. However SDLT will not be chargeable on a simple
partition where property is divided according to the parties’ existing

19 See Example 3 at SDLTM04020a

19 By reason of section 108 — see 2.1.1 below.

197 Section 76(1) and (3) FA 2007 amending section 47(1) with effect from 19 July 2007
198 The date of Royal Assent to FA 2007

199 See 1.8 above

200 paragraph 17 Schedule 4 - see 3.20 below

201 gee SDLTMO00285 for guidance on the SDLT treatment of commonholds.

202 gee example at SDLTM04030a

STAMP DUTY LAND TAX (SECOND EDITION) 67

© Spiramus Press Limited 2007. Based on law and HMRC practice as at 20 July 2007.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 15%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (Pomegranate Matchprint)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




